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Court of Appeals of the District of Columbia. 


No. 3238. 

Clifford A. Borden, Appellant, 

vs. 

Phillip T. Carter. 


a Supreme Court of the District of Columbia. 

No. 61,024. At Law. 

Clifford A. Borden, Plaintiff, 

vs. 

Phillip T. Carter, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Complaint and Summons. 

In the Municipal Court of the District of Columbia. 

Filed August 30, 1918. 

In the Supreme Court of the District of Columbia. 

No. L. & T. 162,979. 61,624. At Law. 

Phillip T. Carter, Plaintiff, 
vs. 

Clifford A. Borden, Defendant. 

District of Columbia, to wit: 

Your complainant Phillip T. Carter, being first duly sworn ac¬ 
cording to law, states that he is entitled to the possession of the 
premises No. 50 You Street, Northwest, Washington, D. C., located 
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in the District of Columbia, and that the same is unlawfully de¬ 
tained from him and held without right by the defendant Clifford 
A. Borden, to whom the complainant’s grantor had heretofore rented 
the said premises under verbal hiring and whose tenancy and estate 
has been determined by a thirty days’ notice in writing to quit 
said premises, served personally by this plaintiff on said defendant. 
Plaintiff purchased said premises for a home for himself and family 
and he intends to occupy it as such. Defendant’s time to vacate ex¬ 
pired July 29th, 1918. 

Complainant therefore prays that a Summons be issued, command¬ 
ing the defendant to appear and show cause why judgment should 
not be given against him for the restitution of the possession of said 
premises, and costs of this suit. 

PHILLIP T. CARTER. 

PAUL L. WRIGHT, 

A ttorney at Lair, 

141H F Street N. TP., Washington, 1). C. 

2 Subscribed and sworn to before me this 31st day of July 

A. D. 1918. 


SEAL. 


WM. M. BUCKLEY, 

Notary Public, D. C. 


Sum mans. 


The President of the l nited States, to the Defendant, Clifford A. 

Borden, Greeting: 

You are herebv summoned to appear in this Court on the 12 day 
of August A. 1). 1918, at 10 o’clock A. M., to answer the plaintiff’s 
complaint and show cause why judgment should not he given 
against von for the restitution of the possession of the premises de¬ 
scribed in the complaint under oath filed herein by said plaintiff 
Phillip T. Carter and costs of this suit, and in case of your failure 
so to appear and answer, the suit will be proceeded with as in case 
of default. 

\\ itness the Honorable Judges of said Court this 31 day of July 
A. D. 1918. J J 

BLANCHE NEFF, 

Clerk. 

[seal.] 

By R. A. BRYANT, 

Assistant Clerk. 


Marshal’s Return. 
Summoned as within directed. 


7/31/18. 


MAURICE 8PLAIN, 

U. S. Marshal, 
By DEMPSEY, 

Deputy Marshal. 




CLIFFORD A. BORDEN VS. PIIILLIP T. CARTER. 


3 


Judgment. 


Aug. loth, 19IS. 


Judgment, after trial, for plaintiff for possession of within prem¬ 
ises & costs. 

STRASBURGER, 

Judge. 

3 Affidavit of Plaintiff. 

Filed September 7, 1918. 

******* 

District of Columbia, To wit: 

Philip T. Carter, being first duly sworn according to law de¬ 
poses and says that lie is the Plaintiff in the above entitled action. 

Deponent says that in the month of March 1918, he entered into 
an agreement with Charles J. Williamson to purchase of said Wil¬ 
liamson Lot numbered Sixty-two (62) in Square numbered Thirty- 
one Hundred and Twelve (3112) being in Block numbered Five (5) 
of “Moore and Barbour’s Second Addition to the City of Wash¬ 


ington”, as per plat recorded in the Office of the Surveyor for 
the District of Columbia in County Book 15, Page 20, being im¬ 
proved by premises 50 You (U) Street, Northwest, in the City of 
Washington, District of Columbia. 

Deponent says that thereafter pursuant to said agreement, he com¬ 
pleted his purchase of said real estate from said Charles J. Wil¬ 
liamson, and paid good, lawful, full, valuable and sufficient consid¬ 
eration to said Williamson and that said Charles J. Williamson and 
wife Anna S. Williamson, by their certain deed in fee simple dated 
April 1st, 1918 and recorded April 4th, 1918, in Liber 4057, Folio 
195, of the Land Records of said District, conveyed said real estate 
to this Plaintiff, who is now the owner thereof. 

Deponent says that at the time he purchased said real estate the 
same was occupied bv the Defendant, Clifford A. Borden, under a 
verbal hiring had with said Williamson, and said Defendant 
4 was, and became a tenant by sufferance of said real estate 
and in possession thereof as such, but his tenancy has been 
terminated and put to end by this Plaintiff by written notice as here¬ 
after set forth. 

Deponent says that Defendant refused to give possession* of the 
property to this Deponent, and on the 26th day of June, 1918, by 
a Notice in writing, copy of which is hereto attached and made a 
part of this Affidavit, the said Deponent personally served on the 
said 26th dav of June, 1918, on said Defendant, Notice in writing 
to vacate said premises known as 50 You (U) Street, Northwest, by 
the 29th day of July, 1918. 

Deponent says that the Defendant failing to vacate, quit and sur¬ 
render up said premises by the end of said 29th day of July, 1918, 
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thereafter this Deponent caused a sworn Complaint to be filed in 
the Municipal Court of the District of Columbia against said De¬ 
fendant in which Complaint this Deponent claimed the right to 
a judgment for possession of said premises. 

Deponent says that such proceedings were had in the Municipal 
Court of said District, that after a trial at which the Defendant and 
his counsel were present, judgment of possession was rendered in 
favor of this Deponent and said Defendant has appealed to this 
Court and this Deponent files his Affidavit as required by Rule 19 
of the Supreme Court of the District. 

Deponent says that the above described real estate was purchased 
by him for a home for himself and family and is necessarily re¬ 
quired by him for such, that he purchased the premises in good faith 
and paid valuable consideration therefor, and that he in- 
5 tends to occupy the said premises for such a home for himself 
and family. 

Deponent says that the said Defendant is not in the military 
service of the United States as provided by the Act of March 8th, 
1918, and on the contrary he is in the real estate business in said 
City and District. 

Deponent further says he is entitled under the laws of the land 
and especially of the District of Columbia to the affirmation of the 
judgment of said Municipal Court of said District and to the pos¬ 
session of the property as aforesaid. 

Further Deponent saith not. 

PHILIP T. CARTER. 

P. T. C. 

PAUL L. WRIGIIT, 

For Plaintiff. 


Sworn to before me and subscribed in my presence on this the 
5th day of September, 1918. 

LOUIS M. HEWLETT, [seal.] 
Notary Public, D. C. 

Service of a copy of the above admitted this the 7tli day of Sep¬ 
tember, 1918. j r 

CHAPLIN BROWN, 
Counsel for Defendant. 

0 

6 Washington, D. C., June 26th, 1918. 

Mi. Clifford A. Borden, 50 lou Street, N. W., Washington, I). C. 


Dear Sir: I have purehased from Charles J. Williamson, prem- 

wJTT ? No ;l 0 , Y ‘ m Street « N - W -> known as Lot num¬ 

bered Sixty-two (62), Square numbered Thirty-one Hundred and 

twelve (3112), said real estate being in the District of Columbia, 
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I purchased this for a home for myself and family and I desire 
possession of the same. You hold said premises as tenant by suf¬ 
ferance. You are therefor- notified to quit said premises on or be¬ 
fore the 29th day of July, 1918, or 1 shall be compelled to hike 
other steps to obtain possession. 

Very truly yours, 

(Signed) PHILLIP T. CARTER. 


Affidavit of Defense. 

Filed September 19, 1918. 

******* 

District of Columbia, To wit: 

Clifford A. Borden, being first duly sworn, according to law, de¬ 
poses and says: That he is the defendant in the above-entitled cause, 
and he denies the right of the plaintiff to the possession of the prop¬ 
erty in question, to-wit, Lot numbered Sixty-two (62) in Square 
numbered Thirty-one Hundred and Twelve being in Block 
7 numbered Five (5) of “Moore and Barbour s Second Addi¬ 
tion to the City of Washington” as per plat recorded in the 
Office of the Surveyor for the District of Columbia in County Boole 
15, page 20, being improved by premises No. 50 U Street, Northwest, 
in the City of Washington, District of Columbia; and the grounds 
of his defense are as follows: 

First. This defendant is advised by counsel learned in the law, 
and upon such advice, avers, that in order for the plaintiff to main¬ 
tain the present proceedings against this defendant, the relation of 
landlord and tenant must exist, or must have existed, between the 
plaintiff and this defendant. This defendant says that it plainly 
and affirmatively appears from the plaintiff’s affidavit that no such 
relation of landlord and tenant now exists or ever existed between 
them; and this defendant says that no such relation of landlord 
and tenant exists or ever existed between the plaintiff and this de¬ 
fendant; and this defendant is further advised by counsel learned 
in the law, and so avers, that he is, therefore, entitled to have this 
proceedings against him dismissed, and he so prays this Honorable 
Court. 

Second. A further ground of defense to the plaintiff’s claim for 
possession, is that this defendant’s tenanev has never been ter¬ 
minated. This defendant is further advised by counsel learned in 
the law, and upon such advice, avers, that this defendant’s tenancy 
is, according to law, namely, Section 1034 Code D. C., a tenancy 
by sufferance, and that such tenancy by sufferance can only be ter¬ 
minated bv a compliance with the requirements of Section 1221 of 
the Code D, C., which requires a notice in writing “from the land- 
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lord” to the tenant. This defendant further says that it 
8 folly and affirmatively appears from the plaintiff’s affidavit, 
and from the copy of the notice to quit attached thereto, and 
this defendant also affirmatively avers, that the plaintiff in giving 
to this defendant said notice did not and does not give it as the 
landlord of this defendant, as the law above referred to specifically 
requires, if the plaintiff is to proceed against this defendant under 
these special proceedings originally instituted in the Municipal 
Court. This defendant, therefore, upon the advice of counsel, moves 
this Honorable Court to dismiss this proceedings against him, upon 
this his second grounds of defense. 

Third. A further ground of defense to the plaintiff’s claim for 
possession is; if the plaintiff claims that he is entitled to the posses¬ 
sion of said premises, not as landlord of this .defendant, but by 
reason of his being a bona fide purchaser for his own occupancy, as 
pr ovided in the law known as the Saulsbury Resolution, (of which 
law this Honorable Court, as affiant is advised, will take judicial 
notice) then this defendant says: (a) that he is advised by counsel 
learned in the law, and so avers, that the said premises must be 
necessarily required bv him for his own occupancy, and that the 
said law, Saulsbury Resolution, so requires, according to its true 
meaning and terms. And this defendant further says, that, in fact, 
the said premises are not necessarily required by the plaintiff for 
his own occupancy, and this defendant, upon information and belief, 
avers, and expects to prove at the trial of this cause, that apy aver¬ 
ment in the plaintiff’s affidavit to that effect, if it could be so con¬ 
strued, is untrue; and this defendant further expects to prove at the 
trial of this cause, that the plaintiff is and has been for a 
0 long space of time a tenant of premises No. 113 Seaton Street, 
Northwest, in the City of Washington. District of Columbia; 
that said premises consist of a two story brick house, of six rooms, 
well and fully and amply adapted to the use and comfort of the 
plaintiff and his family; that he is protected in his possession of said 
premises No. 113 Seaton Street, Northwest, by law, and that no 
legal proceedings for possession can be, under the facts which this 
defendant exports to prove at the trial, successfully maintained 
against him. This defendant, therefore, submits to this Honorable 
Court, that the question as to whether the said premises now oc¬ 
cupied by this defendant are necessarily required bv the plaintiff 
for his occupancy is one of fact for the jurv to determine, and, 
a question of fact which this defendant is entitled under the law to 
have determined bv the jury at the trial of this cause. 

(/>) This defendant further says that if the plaintiff claims to 
be, and can or does successfully maintain that he is the landlord 
of this defendant so a« to entitle him to maintain this particular 
summary proceedings, then it is further necessary for him to aver 
in hi« affidavit, and prove at the trial of this cause, that the said 
premises are necessarily required by him for occupation either by 
himself or his wife, children, or dependents while he is in the em- 
plov of or officially connected with a branch of the Government 
of the United States (as provided in the said Saulsbury Resolution), 
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which the plaintiff has not shown by, or averred in, his said affidavit; 
and this defendant moves the Court that said suit be dismissed upon 


this ground. 


CLIFFORD A. BORDEN. 


CHAPIN BROWN, 
CHAPIN B. BAUMAN, 
Att’ys /or Defendant. 


10 Subscribed and sworn to before me this 19th day of Sep¬ 

tember A. D. 1918. 

f seal.] JOHN L. FLETCHER, 

Notary Public, D. C. 


Supreme Court of the District of Columbia. 

Saturday, November 9th, 1918. 

Session resumed pursuant to adjournment, lion. Wendell P. Staf¬ 
ford, Justice presiding. 

* * * * * * * 

Come now the parties hereto by their respective attorneys of rec¬ 
ord; whereupon, plaintiff’s motion filed herein for judgment against 
the defendant for want of a sufficient affidavit of defense under Law 
Rule 19, of this Court, heretofore submitted having been considered, 
is hereby granted. 

Wherefore, it is considered that the plaintiff do have and recover 
of the defendant possession of the premises No. 50 U Street, North¬ 
west, Washington, I). C., and recover of the defendant and John W. 
Ruppert and William Conradis, his sureties, his costs of suit to bo 
taxed by the clerk and have execution herein. 

From the foregoing, the defendant by his said attorney, in open 
court, notes an appeal to the Court of Appeals; whereupon, the pen¬ 
alty of a bond to operate as a supersedeas, is hereby fixed in the sum 
of One Thousand Dollars. 

11 Memoranda. 

November 9, 1918.—Bill of Exceptions signed and filed. 

November 11, 1918.—Supersedeas bond approved and filed. 

Assignment of Errors. 

Filed December 23, 1918. 

******* 

The Court erred: 

1*. In holding that the plaintiff was entitled to maintain the spe¬ 
cial proceedings of Landlord and Tenant instituted in the Municipal 
Court. 
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2. In holding that the tenancy of the defendant was terminated by 
the notice to quit given by the plaintiff, a copy of which is attached 
1o and made a part of the plaintiff’s affidavit under Rule 19 of the 
Supreme Court of the District of Columbia. 
t 4. Ih n °t sustaining the objection of the defendant that the said 
Rule 19 was unconstitutional and also was void under the law. 

4. In not dismissing the proceedings on the motions of the de¬ 
fendant set up in his affidavit of defense. 

'>• awarding judgment in favor*of the plaintiff on his motion 
based on his affidavit of merit under Rule 19. 

f>. In depriving the defendant of his constitutional right of trial 
by jury as well as his right thereto under the statute in such 
12 case made and provided, as demanded by him in his affi- 

davit of defense and in open Court as shown by his bill of 
exceptions. 

C. B. BAUMAN, 

CHAPIN BROWN, 
Attorneys for the Defendant. 

Designation of Record. 

Filed December 23, 1918. 




The Clerk will include in the record on appeal to the Court of 
Appeals of the District of Columbia the following: 

1. The complaint filed in the Municipal Court. 

2. The affidavit of the plaintiff under Rule 19. 

3. The affidavit of the defendant under Rule 19. 

4. The bill of exceptions of the defendant, 

5. The judgment of the Court in favor of the plaintiff for posses¬ 

sion, including the notation of appeal in open Court bv the de¬ 
fendant. J 

9. Memoiandum showing that the appeal bond to act as a super¬ 
sedeas and stay of execution was filed on November 11, 1918 
7. The assignment of errors filed by the defendant’ 

‘ C. B/BAUMAN, 

CHAPIN BROWN, 
Attorneys for the Defendant. 

13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
12, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript in cause No. 61624 at Law, wherein Clifford 
A. Borden is Plaintiff and Phillip T. Carter is Defendant as the 
same remains upon the files and of record in said Court, 


i 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 26th day of December, 1918. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Cl pvk 

By W. E. WILLIAMS, 

Asa’t Clerk. 

14 In the Supreme Court of the District of Columbia. 

At Law. No. 61624. 

Appeal. 

Carter 


vs. 

Borden. 

Defendant’s First Bill of Exceptions. 

The Court having granted the motion of the plaintiff for judg¬ 
ment, which motion was based upon the plaintiff’s affidavit, and 
the defendant’s counter affidavit heretofore made and filed as re¬ 
quired by and under Law Rule 19 of this Court, the defendant before 
judgment is entered by the Court for the plaintiff, objects in open 
Court to the granting and entry of any judgment for the plaintiff 
based upon said Law Rule, or upon any authority given thereby, for 
the reason that said Law Rule 19 is void and of no effect, the law 
requiring that this case shall be tried in this Court in the same man¬ 
ner in which appeals from justices of the peace—and now from the 
Municipal Court—are taken and tried in other cases; and for the 
further reason that said Law Rule 19 is unconstitutional and void, 
as depriving the defendant of his property without due process of 
law. 

But the Court overruled said objections of the defendant, to which 
action and ruling of the Court, the defendant then and there duly 
excepted before the entry of judgment for the plaintiff, and prays 
the Court to sign and seal this his first bill of exceptions which is 
accordingly done this 9th dav of November, 1918. 

WENDELL P. STAFFORD, [seal.] 

Justice. 

[Endorsed:] No. 61,624. At Law. Carter vs. Borden. Bill of 
Exceptions. Copy. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3238. Clifford A. Borden, appellant, vs. Phillip T. Carter. Court 
of Appeals, District of Columbia. Filed Dec. 26, 1918. Henry W. 
Hodges, Clerk. 




